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INTRODUCTION 

In the recent debates over the constitutional status of pornography, there has been a 
strand of argument to the effect that pornography is not covered by the First 
Amendment because it is relevantly like sexual activity itself, or alternatively, like 
vibrators or other sexual devices. As Fred Schauer puts the point, if a contact-free 
visit to a prostitute for sexual purposes (e.g., voyeuristic) is not covered by the First 
Amendment, then why think that a video with similar content and used for similar 
purposes is covered? This strategy would avoid the need to show that pornography is 
regulable on the traditional narrow gr unds involving harm or ob cenity. The argu
ment contends that (at least hard -core) porn lgraphy is, in this sense, "not a free 
speech issue." 1 

I want to consider an interpretation of the First Amendment that would be able 
to meet Schnuer's challenge. though il raise problems and questions of its own. One 
rel vant difference between the voyeuri stic visit and the video is that the video is 
published material. I want to cons ider what relevance this has under the Fir t 
Amendment, as well as how much relevance it should have under a good constitu
tion, and why. The basis for its actual relevance will be an interpretation of the press 
clause of the First Amendment. I will see how far it can be argued that the meaning 
of tbe press clause must b to protect publication in general- n t just journalistic 
material. as the received meaning of " fre dom or the press' would have il. The basi 
for tbinking publicntion in rencral uugh.t to b strongly protected in a good on. tilu· 
Lion wil l be lor.:ated wherever the reader chooses to locnte the rationale for a consti tu-

Publication and the Line Between Sex and Speech 127 

tional protection for speech. Arguments for freedom of speech tend to work equally 
well as arguments for a freedom of publication. 

If the publication test is accepted as a sufficient condition for First Amendment 
coverage, then published material ought apparently to be protected as strongly as 
"speech," whether or not the published material can be found to count as speech. 
Published pornography, then, would indeed be a free-speech issue since it would be 
constitutionally protected as if it were speech. This would be the legal difference be
tween the visit and the video. This way of distinguishing between them, however, is 
only valid if the publication test has acceptable implications elsewhere. This can 
only be tested by considering a reasonably precise account of what will count as 
published and what will not. Accordingly, I describe and evaluate a conception 
of publication for use in a strong constitutional protection such as the First 
Amendment, especially for its consequences in the area of sexual material. 

One worry about a publication criterion is that it discriminates against material 
that is used only privately. By including published material, it may seem to exclude 
unpublished or unpublishable material. As I will argue in more detail later, the ef
fects of the publication criterion are entirely inclusive and not in anv wav exclusive. 
It would not necessarily repeal, replace, or undercut any particular ~landing or pro
posed basis for inclusion. For example, certain kinds of material might receive other 
kinds of constitutional protection precisely in virtue of their private nature. Such a 
protection may be more, less, or equally as stringent as the protections of speech and 
press. No position on that matter is explored here. 

It is sometimes easier to show that certain material is covered by the protections 
in the First Amendment to the Constitution than it is to show that is ultimately pro
tected against censorship or other regulation. The importance of doing so is that if 
something is covered, then it may only be regulated or censored on relatively narrow 
grounds; that is what its being covered amounts to. As I shall use the term, material is 
protected under the First Amendment just in the case that (I) it is covered, and (2) in 
th~ circumstances where there are insufficient grounds of the narrower kind for regu
lation (and coverage alone has rendered any other grounds as without legal weight) . 

Even if published sexual materials are covered, countervailing considerations 
may cancel the protection. Unless some category of material is protected absolutely 
(and probably none is), a sufficient showing of sufficient harm, for example, will de
feat the protection. I mean to leave open the question whether some whole category 
of published sexual material might have its protection canceled in this way. The 
claim is only that it ought to have a defeasible claim to protection, simply by virtue 
of being published, that is similar to whatever protection speech receives and for the 
same reasons. The account proposed here decides the question of coverage (versus 
protection) without any regard to the sexual nature of the material. It is highly neutral 
with regard to content or viewpoint in this respect.2 

PORNOGRAPHY AS SEX ITSELF? . 
The law of pornography ought to come to terms with Frederick Schauer's argument 
~hat some pornography has no better First Amendment standing than prostitution . It 
is more like the exchange of a sexual favor for money, Schauer argues, than it is like 
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speech or communication. Schauer's dichotomy of sex/communication is unfortu
nate since sex-even sex for money-falls easily within that capacious rubric. 
Schauer narrows his concept of communication, however, to material whose point is 
predominantly cognitive (another difficult term) or mental. Pornography is not a 
free-speech issue because it does not have a sufficiently mental point to count as the 
"speech" or communication" that the First Amendment addresses . I will argue that 
Schauer's mentality requirement is unacceptable since it would exclude much mater
ial that obviously is of a kind addressed by the First Amendment, such as horror 
films, slapstick comedy, tearjerkers, and much else. Sexual arousal is no less mental 
than fear, laughter, or tears, and they have involuntary physical correlates just as sex
ual arousal has. 

His explanation of why some pornography ought not to be a First Amendment 
concern fails, but there is more to his argument than this. The strength of Schauer's 
idea lies in his attempt to push much pornography and some commercial sexual ac
tivity so close together as to defy any reasonable distinction in law. His best example 
is memorable: a man pays two females to perform sexually for him without touching 
him . The man is sexually aroused and perhaps satisfied by this encounter, and that is 
why he pays for it. They never touch each other, but the encounter is clearly a form of 
sexual activity. Furthermore, whether or not it counts as prostitution (as I shall call 
it), it is not the sort of activity whose regulation would usually be thought to raise any 
First Amendment questions . In any case, I will assume this for the sake of argument. 
The absence of interpersonal physical contact is no reason to exclude it from the cat
egory of sexual activity or to include it in the First Amendment category of speech. 
How, then, can the prostitutes' performance be reasonably distinguished from a 
videotape of the same performance, made and used for the same purposes? 

When is this line crossed? Suppose there is just a glass barrier between the cus
tomer and the performer. Suppose there is an opaque wall, but a real-time, two-way 
video system. Suppose they are separated by miles, but retain the real-time video 
link.3 Suppose the video link is not real-time, but a video recording played later. If 
the live encounter with the prostitutes is not speech for First Amendment purposes, 
how could the videotape be speech? One notable difference is that the videotape rep
resents (in this case, depicts) something, and much material that is representational 
thereby counts as speech for First Amendment purposes. The live encounter with the 
prostitutes might also be representational, however. Prostitutes sometimes portray 
repres nt characters such as schoolgirls or harsh lll k masters, or simply reign plea

sure to ar u~e their clients. In addition, " rubber goods' are usually representat.i in . of 
penises. Since we ought to grant that neither rubber goods nor prostitution is typical
ly overecl by the First Am 11 Im 11t , representati n crumot be ufficient for coverage. 
Representation, then, does not mark a difference between what I shall r fer lo as The 
Visit and The Vid.e . What relevant difference i · Lh r ? Ori chau r correct lhat, 
like prostitut.ion, pornogn1phy is n t even a free-sp e h issue? 

I will firnt di.scus. ·bauer's own analysis I' the i sue in m r • detail and criti
cize hi.s exclusionary approach. N xt I will propose a conception ol' publication and 
con 'ider its significance for Lhe Fir. L Am ndmenl g nerally. Third the more sp cific 
c·1s of exua lly explicit activity and material will be c nsidered, with special atten
tion to th b undaries of the legal category of prostituti< n. The publication upproa 11 
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will be shown to have significant and useful implications in such difficult First 
Amendment areas as phone-porn and nude dancing, with a brief foray into "virtual 
reality" and cyberspace. 

Schauer on Cognitivity and Communication 

One natural reply to the attempts to separate pornography from unquestionably cov
ered mnte.ri~ on psychological groUJ1d , is lo di spute the psy hology. Thi · nisp ns 
has on.ly lim1tcd value how ver. Even ii' a p ychological disput ·u cessfully push ·cl 
The Video ba k toward the vicinil or overed expre s ion. it will tend to pull The 
Visit along in its train. Neverth less, l onsider the psy ·holog ical question flrst, and 
then emphasize its limits against Schauer's ingenious dilemma. 

Schauer's strategy is to defend an analysis of "communication," and then argue 
that "hard-core" pornography does not typically accord with it. It is instructive first 
to consider the development in his own view from a cognitivity requirement to a 
mentality requirement. , 

In .an article on the su~j ct, Schauer based his argument thnl hard-core pornog
raphy is not communicative on the claim that it is not "cognitive." He said the 
voyeuristic .visit is "no more cognitive than any other experience with a prostitute," 
and that neither pornography nor the use of sexual "rubber products" "constitutes 
communication in the cognitive sense."4 In a later book, he includes a nearly identi
cal passage in which the phrase "no more cognitive" becomes "no more communica
Live," and in tc ~1d of saying neither p rnography nor the use of rubber products 
"constitutes communication in the cognitive sense," he later says, "neither involves 
communication in the way that language or pictures do."5 

The change apparently reflects the recognition that much material that ought to 
be covered under the First Amendment's conception of speech has little or no cogni
tive content. Cognitive content, broadly conceived,6 is that which falls within the 
province of the intellect7 involves knowledge, belief, reasoning, inference, and inter
pretation. To limit the scope of the First Amendment to cognitive material so con
ceived would be vastly to narrow its protections as they currently stand. Much 
artistic material would apparently be excluded, including at least some dance, instru
mental music, and abstract painting, sculpture, and film. Schauer never intended 
such a narrow category of protection.8 

In the book, Schauer uses more inclusive terms by arguing only against material 
that has "neither propositional, emotive, nor artistic content."9 This refinement al
low .. him l .r .lain the original . lrategy r di ·quai.ifying hard-core pornography by 
a~ •urn~ ~iai IL 111vo.l es pr <l minantly a 'phy ·ical rather than a mental expedence. IO 

Sincell 1, predomma11tly phy ical , it is not significantly propo ·ili nnl 11 or motive 
(and is not, in any case, artistic). Schauer's terminology (especially "cognitive," "in
te llectual") may seem to suggest a constitutional privileging of reason over th pas
sion, 12 but this impre, sion is at odds with his explicit in lusion of "the emotive" as 
"essentially an intellectual or mental process."!3 The privileged class includes emo
tive material and so does not privilege reason or the intellect. Rather, Schauer's root 
distinction is between the physical and the mental. "The emotive and the cognitive 
are distinguishable from the physical." 14 



130 Sex 

Suppose we christen a third category of content, visceral, 15 to reflect Schauer's 
emphasis on material that produces primarily physical rather than emotional or intel
lectual effects. Whether or not sexual arousal is properly regarded as predominantly 
a physical rather than a mental effect, it does not seem relevantly different in this re
spect from laughter, crying, nausea, revulsion, shock, suspense, or fright. In all these 
cases, as with sexual arousal, there is an undeniable mental component to the experi
ence, and the physical effects are largely involuntary. So Schauer's argument ought 
to apply to visceral material as a class and not just to sexually visceral material. 

"The basis of the exclusion of hard-core pornography is not that it has a physical 
effect, but that it has nothing else" ( 182). Schauer does not mean to exclude all mate
rial that has some visceral content, even if it is sexual. It could be redeemed by hav
ing content of another kind, too- cognitive or emotive-or by having an indepen
dent claim to be artistic. Still, this qualified exclusion ought consistently to apply to 
the whole class of material that is predominantly visceral in content. Two difficulties 
are obvious: ( 1) Why discriminate against visceral material? and (2) Isn't much ma
terial that is predominantly visceral obviously and properly protected by the First 

Amendment? 
Regarding the first difficulty, Schauer gives no explicit argument for excluding 

material with predominantly visceral content from First Amendment coverage. His 
indirect argument is that such an exclusion is the only way to explain our exclusion 
of prostitution or rubber goods from the scope of the First Amendment. That analogy 
will be criticized below. As for the second difficulty, underprotection, consider a 
range of material that is predominantly visceral in content and that is produced and 
used primarily for visceral purposes: teaijerkers, slapstick comedy, horror films, cer
tain kinds of rock music ("thrash,'' "speed metal"). Material of these kinds, like ex
plicitly sexual material, often has other aims and contents as well, but not always. 
Some material is aimed and used entirely to make people laugh. Stand-up comedy is 
often like this. An even better analogy would, like Schauer's paradigm case of hard
core pornography, take a nonverbal form. Consider silent cartoons, or other comic 
films with no (or inconsequential) dialogue. Or consider clowns at the circus. In con
sistency, Schauer ought to hold that none of these is speech for First Amendment 
purposes and may be banned or regulated without constitutional qualm. . 

It may well be objected that humor, or fright, or the other examples actually lll

volve emotive content, thus falling within Schauer's scope of protection. The ques
tion then is why sexual arousal should not be regarded as an emotion. Its having 
physical aspects would not distinguish it from most other emotions. Indeed, this_ may 
be a more direct route to the weakness of Schauer's account. Once the scope of pro
tected material is enlarged to include that which aims and is used to produce emo
tions, there is no longer any ground for excluding hard-core pornography, whose ef

fect is primarily to produce the emotion of sexual arousal. 
So the attempt to separate pornography from clearly covered material on psy

chological grounds apparently fails . Still, this point does not yet answer the difficult 
question of how it could be speech while the hand.N~f{ encounter with the prostitute 
is not. What is the constitutionally relevant difference between these that allows The 

Video to be protected but not The Visit to the prostitute? 

Publication and the Line Between Sex and Speech 131 

I propose that the general ground for regarding pornography as covered is that it 
is (typically) published. It is an important fact about a prostitute's performances that 
they are not before a live audience. If they were, they ought to be regarded as covered 
by the First Amendment and, so, protected unless they met specified exceptions. 
Any representational aspect, then, drops out; coverage would still be triggered if the 
play-acting part of the performance were removed, leaving only an erotic dance or 
even merely an erotic show, 16 though still before a large audience. Such a show 
would differ from other clearly protected shows merely by having much sexual con
tent. The suggestion here is that publication is sufficient for coverage under the First 
Amendment. Once it is covered, the state needs special and strong reasons to regu
late it; it is presumed to be protected. In principle, the sexual content itself might be 
argued to provide special and strong reasons for regulation, or related reasons could 
be adduced, such as offensiveness, tendency to increase sexual discrimination , or 
abuse. However, in a clear sense, it will be much more difficult to justify regulating 
pornography if it is granted coverage under the First Amendment. It can no longer be 
excluded 17 in the way that playing tennis is. 

PUBLICATION AND THE PRESS CLAUSE OF 
THE FIRST AMENDMENT 

I want to consider the basis for finding a broad freedom of publication in the First 
Amendment, via the press clause. First, I provide an interpretive argument about 
how to mak . ense of the xistcnc f the press clause in addi tion LO Lb . peech 
clause. Sec nd. I c nsider th historical argument.~ about the m :wing of the pres: 
c lause in the ~ unding period. Third. I tum L the qu sti n f what rationa le there is 
for a constitutional freedom of publication apart from historical ancJ textual argu
ments . T his can serve panly as an aid to consti tutional intc rpr tation but also as a 
freestanding argument about what a constitution ought to be like. 

Text 

I take the main competitor to be the journalistic int rpretation of the pre:s clause. On 
thi s view, the freedom of the press is primarily a 1 r tecLi n for published news and 
opinion. This interpretation faces a textual trilemma: 

I. it regards the press clause as redundant after the speech clause, or 

2. it says journalism wouldn't have been covered by the speech clause alone, or 

3. it says the press clause adds stronger protection for journalism than for other 
speech . 

The central problem with the journalistic interpretation is that journalism is al
ready speech and so would have been clearly covered by the speech clause. Without 
some separate argument, the press clause should not be read as redundant unless 
absolutely necessary. The text clearly names two freedoms neither of which is to be 
abridged. 
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As for the view in (3) that the press clause adds additional protection for jour
nalism, there is no textual support for this. The speech and press clauses are exactly 
parallel by all appearances. 

If (1) and (3) are rejected, the only alternative for the journalistic interpretation 
is (2), the claim that journalism wouldn't have been protected by the speech clause 
alone. However, one would have to read the speech clause as extremely narrow to 
maintain (2). For example, one might say that the speech clause didn't clearly cover 
the printed word. This is not only an oddly narrow understanding of speech, but it 
would make a journalistic press clause very weak medicine. Nonjournalistic printed 
material, such as novels or textbooks, would still not be covered. Option (2), then, is 
also untenable, and the journalistic interpretation of the press clause is without textu
al support. 

On a publication interpretation, the press clause is meant to protect published 
material of all kinds. This doesn't mean that there aren't exceptions allowed for 
strong reasons, but all published material would have a First Amendment claim 
against regulation. 

There is a narrow and a broad publication interpretation, and I will be arguing 
for the broad. The narrow publication reading sees the press clause as protecting the 
publication only of speech. One could argue that this is not utterly redundant. A cen
sor might limit a pamphleteer's circulation to some very small number on the ground 
that the small number is sufficient to allow her to say what she wishes. It might be 
seen as a separate issue whether one may publish what one says. However, this is 
something of a stretch. There isn't really a credible argument that a freedom to speak 
doesn't include a freedom to say the same thing to many people, or many times. The 
narrow publication reading still makes the press clause redundant. 

The broad publication reading of the press clause sees it as protecting all publi
cation (possibly subject to narrow exceptions), whether or not it might qualify as 
speech under the speech clause. This would relieve published materials of the need 
to show that they count as speech. Their protection would not depend on it. 

Early History 

In addition to these narrow textual arguments, the history of the speech and press 
clauses lends further support to a publication interpretation. The idea of freedom of 
press derives from the sixteenth- and seventeenth-century English system of licensed 
printing, the requirement that anything to be printed must first obtain the approval of 
Crown licensers. 18 

There are some distinctive features of material produced on a printing press: for 
one thing, the typography is usually standardized (unlike calligraphy); for another, it 
is easy to produce large editions of a single text. It is clear that the licensing system 
was motivated by the ease of producing large editions rather than by standardized ty
pography or other distinctive features of printed material. Surely this was not the 
only manner of disseminating a message publicly: public posting of (handwritten or 
printed) bills, public speaking, and word of mouth, were among the other available 
means. But the printing press made it easier to reach a larger audience for most pur
poses. Whatever understanding of freedom of press the founders may have had, the 
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very itlea was owed to the reje ·ti n f .licensed printing. It seems cl •ar enough that 
the import.ant Lhing about printing-from U1e standpoints both of Lhosc who would 
cen ·or it anu of Lh se would res isl ccnsorship-wa. that it foc iliMec.l publica tion. 

The in Lellectu nl background of Lb ~ r und rs' ideas or free speech anu press 
prom inently feat ured the more gen rul iden or fre publication. John Milt n, in his 
Areopagitica- A /1eec:hj(lr the Lil erty of U11/icen ·ed Prinri11 > (644), ur ued against 
the legal requir ment of Ii •cnsed 1:>rinting and, in the pro· •ss de ended the free f m 
to "write," "speak," and "publish," as well as "print." William Blackstone's influen
tial m11mentaries on tlu: La111.1· (!f £ 11f!. la11d ( 1769) argued thal "1he lib rty f the 
press ... c lll !> ists in laying no previous restraints up n publicati ons . ... Every free
mun h<1s :.111. undoubted right lo lay whaL senLinrnts he pleases b'({ r 1hc public: to 
fo rb.id this is to des t.roy the freedom (){" the press." He argued Lhat punjshment after 
pub licat ion wa. no infringement ur a person' rrce will. and, "Jnleithcr is any re
st.rn inl hereby laid upo11 fr ·d 111 01"t11011ghl or inquiry: liberty of private sentiment is 
slill le i"! ; I.he disse111inaLing, ll' 111. king public. of bad sentiments, U SlfLICliV' f lhe 
ends of so ·i ty, is the crime whi ·h society corrccts." 11l Blackstone 's argument sup
ports the l"reeuom to lay one's sentiments before the public. Whether or not 
Black l 11 · had lhe fu ll cope of lh i idea in mind, ii bviously goes b yond lh fr e
dom CJf printing. writing, or ·peak ing. ince there nre nonv rbid printed ways, ns 
well us nonprint LI ways of lnyi ng ne's s mimenls before the publ ic, lbe fr edom 
Blnc ·to ne d fe mls is a rreedom f publicali n. 'V n i!' Lil ' pu blished material is nei
ther spoken nor printed. 

In 172(1 John Trenchard and Thomas Gordon, in th open I 11.ers under 1he p · u
cl()nym, Cuto, d · fo nded "freedom of speech' ' as "lh· gr a l Bulwark ofLi berly." They 
also argued "1hu1. freedom of the Press is m of Lhc greates l bulwark of lib tty, and 
can never be rcslrain d buL by dcspolic goven m nls. '20 Virginia's slate eonsliturio11 
followed the langu·1ge of 'a1o's Letters, but it didn't mcn1ion freedom of speech. It 
dec.:lared in 1776, that "lhe fr edom of the press is one of 1he greatest bulwarks of lib
erty, and can never be restrained but by despotic Governments."21 

We l'i nd similar language about publication in debates over whether to ratify the 
constitu li n. especially in proposals for a bi! 1 of rights: · 

Resol ve<! . . . llw t lhc people huve a right to freedom of speech, of \ ri ling {111d pub
li shing their ~en 1i mc 11 rs. and thcrnforn that the t'rcetlom of the pr ss ought n >t to be 

res trai n 'll. and22 the print ing presses ought (( be free lo exarn in · 1hc proce ·dings of 
government, and the conduct of ils otTicers.21 

Resolved ... that lhe people have a right to freedom of speech, and of writing and 
publishing lheir sentiments: that the freedom of lhc press is one of the greatest bul
warks of liberty, and ought not Lo be violatect.24 

James Madison, in his first speech on the subject, combined the influential "bulwark' 
language of Cato's Letters with Blackstone's early emphasis on the freedom to pub
lish one's "sentiments." Speaking on June 8, 1789, Madison proposed "The people 
shall not be deprived or abridged of their right to speak, write, or to publish their sen
timents; and the freedom of the press, as one of the great bulwarks of liberty, shall be 
inviolable."25 This was changed by the House committee to "The freedom of speech 
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and of the press ... shall not be infringed," and this was approved by the House and 
Senate on Sept. 25, 1789,26 changing once more to become the First Amendment as 
ratified on December 15, 1791. 27 

Before the federal constitution was ratified, nine states put declarations of rights 
in their own state constitutions, and every one of these included freedom of the press. 
Only one of them, Pennsylvania, mentioned freedom of speech.28 It is not as if the 
idea of a separate freedom of speech only occurred to the framers in these last few 
years since it had to be known to them through the letters of Cato, as we have seen. It 
does suggest, however, that the press clause had the wider and more solid following 
among lawmakers of the day. 

This historical evidence suggests that, in the tradition leading up to the Bill of 
Rights, the primary interest to be protected by "freedom of the press" was an interest 
in publishing one's sentiments without government censorship. These texts also sug
gest that the freedom was to protect not just journalism but all printing, since it was 
all printing that had been subject to licensing. It may be that the main goal in protect
ing all printing from government censors was to allow commentary, criticism, and 
information about political affairs as a way to protect against bad government. This 
does not mean, nor is there any strong evidence, that the protection was meant to be 
limited to, or especially strong for material found to be of this political nature.29 

For all this, however, there is no suggestion of a broad (all publication) rather 
than a narrow (only published speech) publication interpretation of the press clause. 
There's every indication that the protections were expected to apply to material that 
counted as speech apart from the fact of publication, though this may have included 
some nonverbal material such as editorial cartoons. 30 It is not entirely clear what pro
tection, if any, was intended for published fiction, though the idea of laying one's 
sentiments before the public surely covers it. 

There is a certain tension between the historical approach and the more text
based approach I applied earlier. The historical approach seems to suggest that the 
press clause was intended to protect published speech, despite the fact that after the 
speech clause such a narrow protection is pretty clearly redundant, as noted above. 

There are, then, textual and historical resources to support interpreting the press 
clause as a broad protection for publication in general so that each citizen may "lay 
what sentiments he pleases before the public : to forbid this is to destroy the freedom 
of the press." 

Rationale 

Why should there be a constitutional rule against legal regulation of published mate
rial? Of course, we might well ask the same thing about constitutional protection for 
speech. However, if a constitutional protection for speech is defended in certain fa
miliar ways, then the same case supports a constitutional protection for publication. 
This conditional argument leaves aside consideration of the merits of the familiar de
fenses of a protection for speech, and it also allows that the protection in question 
might admit of exceptions for special well-defined cases (such as "clear and present 
danger"). The kind of constitutional protection that speech should receive on the 
weight of these arguments should also be extended to publication. 
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Here is a familiar Justification for a t nstitutional r I , . . , . 
speech. Call it, tlze Co/lectfre-Power Rmionale: u e .tgarnst leg,tlly regulating 

peech is one of the most importnm w·1ys that Ll1e pt)"V 1· 
I · ' · ' v er o govnrnm nt . 1· 

11e social rthotloxy genenlly can b . b. I . ~ , o1 o 
across a wide soc· l d , '. ' e .su ~c tee to the reusoning or p ople 

, . Ia an economic spectrum W hcr' s I . . . . . 
pose, the collective power is likely lo be e ·, . d c , ~ee~ , is us d lor LlllS pur
of this kind f · , · . x ruse m 1 wisely nmJ fairly. Much 

. . , . b o ~pecch will be M1stuken. or uninformed. but the general run if 
op1'.11on is oun t~ be better informed and mor • rre Las a result of n 'fr, 
of speech, nt lc::ts t Ill the long run. Much speech will I , d ~ . ed m 
~nd have n significan t v.:llu in the g uiuunce lf ·oil ~t~ use ,o•_ obther purpos~ ' 
line shou ld b Ch"tW . . . (; IVC PO\.\CI. UI wher lh1s 
i bl' d ' '. n is <1111ong Lhe fundamental questions that should be decided 
n pu IC ISC USS ton not pri r LO it. 

This is just a sketch of a familhr line of'.. . . 
are abstracted out It ·. 

1 
' <1igum nt, and !ls branches and . it1 li11 •~s 

. IS mere y stated here anti 110l d r d d T . . . c 
this, or anything c l se Lo it could b a go ti . . . e ~en e · he ques tion J · bow 
u1 al. o heing i i oood aruun~c111 for ·1 ,ubl' . l'.u g umcnt .c>r u spee ·h protccli n with-

~ ' P J a ion protecll n The a · 
comp !ling if "public·t ii o ., · h . . .. . · rg umem 1s equally 

' n, in t sense of expressive mat . l • . . 
seminated widely or in a public forum" . . . · · . ena 1ntenuonall cir ·-

. is ·u slltlllccl I r "sp ech " If U r 
protecltng peech admits narrow -xce li .. , . .. . . . ie ca, e ,, r 
kinds of deceplion or whatever then fh on .. I JI Cdscs r immed1a1. danger or certain 
. . ' . e on us1 n at out a proteclion f . t I' 

t1on will be similarly qualified ( d 'f. d . < 0 1 pu) 1ca-
·o qua!i fi cl). Th justificnLi an I '.t . . o s. n<)! a?m 1L su h cxccpli ns, it will not be 

. . . n . upp 'ts ,1 p1 otectJon for speech wh th . . 

pub l~h;l~a~t~~y u~~i~f~~~~o~·:; · ~ J~~~;~~J~i f: ,~ :~,~~~~:~~l~Li on w~cth ':or I~ .' ~:· i~~~~:~lti.1s 
1Lu11. places less emphasis on lhe im era . , ·. . . na l .P' ote~t1 n ol". pecch--< n 
rile SellExpressio11 Rational: p , t1ves t so rn l del ib rat1on- 1111gln b ca!lctl 

:~~hc~~i~i:it~~~~.~:~t:sd:~~ ::~~:~~;~: ~/1ib r~L~ly formin g '.md ac ling on her 
to the fulfillment of thi; interest Th' .. " ~ abtlny lo speak freely is ne . ary 
. . . . . is i . an mter ·t whose exerc i c rar ly Inn . 
,my n else directly. The danger I roducecl by th -f' -, d , . . ' l1s 
w . I db I it:e om t peak I •1 •tly ut 

clu~~~e fro~ 'c:~c;ci~~~y·i,'.igt~;c l:;~~~;~~~~~~;notcs. Thu:, so ·icty ougl1t ;0 b pre~ 
Again , thi . is merely ·1 sketch d · ·i 
it is hard to s~e how a~yt h ing ~i~~~ l:i~,~~~~1~; :i~g-umen l s ~<~n tukc ~iffcrent f~n11~ . S1ill. 

withoul a lso being a good nrg um n1 for proteo·t~ od a;~'.1111 ~nL for protecung speech 
speech. Whel11er the partic t1h1· varhm r II . ~ 1~g pu) 1cat1011. whether or oot it is 

peak r. on L11e value for SC> i;ty r a~ lnwing :1l~C~i gu/1
1.~~:t re~'.~ >11 l~1e ut_ility l the 

· P nkcr not to be int rfi . J ·u · . pr ss i n. 0 1 on n g ht. f the 
lhe freedom int nti na~; e\ow~r 1 . it s~cm cennm t.o provide an eq ually good ase fi r 
~ issemmar expres rve material w·d 1 . . . 
orum. if' as in the ca e (nrgunbly) of'Thelon iu · M k' . ' . I e y OJ in .a ~ubhc 
~peech. on s music, the matenal 1s not 

These ar only two examples but ii is hurd to c . . . 
free-s1Jeech principle tl1 ·1t , , . k . on e1ve of a plaus ible case for a 

c u es no t w J" ·is ·1 case fo r· b. . 
This is no proof. Whal maller · here is l ) :h~th~ ;· the r~ ~ ~1e:L~~~~:~~~~·~~f:~·i .:c1'.~;: 
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free-speech principle, and if so, (2) whether it is equally successful as a .de'.ense of 
a free-publication principle. Since the question wheth~r a free-speech pnnc1~le ~an 
itself be defended is beyond my scope here, the rationale for a free-publication 
principle is both conditional and inconclusive: if th~re is a de:ensible free-~pe~ch 
principle, then probably, for the same reasons, there 1s a defensible free-publication 
principle of similar scope and strength. 

WHAT COUNTS AS PUBLISHED? 

What counts as published? This question has two parts. What kind of mat.erial can 
count as published? And how public does it have to be? Surely not all ~natenal th~t is 
reproduced and distributed, such as pens and cars, can ~ount ~s published. It might 
seem that only speech can count as published, but there is no difference between the 
narrow publication interpretation (which is redu~dant after the speech clau~e) ~nd 
my broad publication interpretation unless there 1s a viable concept. of ~ubhcat~on 
that can include material regardless of whether it is speech. So there 1s this question 
of what kind of material is publishable as a conceptual matter. 

A second part of the question attends to the issue of how public it has to be. That 
is, supposing some material that may or may not be spee~h.is in the category of ~a
terial that can count as published, it could only so count 1f 1t were made public, dis
tributed, put on view, or some such thing. Presumably, exposing ~he ma~erial. to o~e 
other person only would not usually be sufficient. What would. I begm with this 
question, then turn to the question of why pens are not publishable. 

Dissemination 

The paradigm case of publication is printed verbal material produced in .a la.rge edi
tion and made widely available. I propose to sketch a theory of pubhc~t1on that 
can be applied to a wide variety of materials falling outside of the paradigm c~.s~. 
Clearly the idea of publication lying behind "freedo~ of s~eech or of the press ..'.s 
not limited to printed material (consider broadcast Journalism), to . ~erbal mat~1 ial 
(consider editorial cartoons), or to material produced in large ed1twns (consider 

public lectures). " . . ,, . 
The last component of the paradigm case, made widely available, hes ~loser 

to the heart of the matter. Material that is made available only to one per~on is t~e 
clearest case of unpublished material. I shall assume that for some matenal that 1.s 

made available to between one and fifty persons it will be difficult to say whe~her it 
should be regarded as published or not, but that above fifty it is clearly p.ubl1shed. 
This number is chosen somewhat arbitrarily, and most of the account will .be ~~e 
same if the reader substitutes a preferred number to represent the smallest availabih
ty that is clearly sufficient to count as publicatio~. The appropri~te ~umber may vary 
with different kinds of material as well, but I avoid these comphcations. 

In some contexts, the number of people to whom some material is ~vailable does 
not seem the crucial issue in determining whether it is public or published. For ex
ample in cases of very small availability but where the few are chosen randomly (or 
by fir;t come, first served) from those who desire access to the material, some may 
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figure 7.1. Produced Material 
Edition: >50 2-50 = J 

Published difficul/ 

not presented presented 

/"'-- "'-... fsee "presentation"] 

not loaned loaned 
Not Published ~ 

>50 times 2-50 times 
PUBLISHED difficult 

[ 1 == not loaned] 

wi h Lo regard the material a published. n the other hand,: m may~ ant to ueny 
tlm.t material . i ~ pub Li. h d .if i is availabili Ly is Ii mi led to mc~11bcrs of u privm rgani 
zat1on , e.ven d Lhnt g~ up 1.. very large. I wi ll try t avoid these quesUons by limiting_ 
my purview to matcnnl \ h . availability raises no qll st ion · ab ut pri ate member
· hip or privat ' circulntion. I intend th n count to apply primarily to material made 
availabl equally to whomever will p. y for access to it (and I assume no exorbitant 
cost),

32 
w.ithin the constraints of limited c irculation or room capnd 1y or life of the 

material. 

So consider first material LhLll is produced in editions, such as printed and 
recorded material. Call this pmduced material (Figure 7.1). Where the edition is 
larger than fifty, it is published, and where it is less that fifty, it is a more difficult 
case. In lhe ens of an dition of one piece, it i: not publish d unless it meets the cri
teria under loan d or presen ted material · as rhese are delin ·d below. 

An important subcategory here is material that is loaned, since this allows even 
an edition of one piece to be made widely available. Where the size of the edition 
multiplied by the number of people that can borrow each piece is gremer than fifty, 
the material is published. Cases less than fifty are difficult, and where this number 
equals one, the material is not published. 

Next consider material that is displayed r p 1formed, such as dramatic Lh ater, 
film, gallery art, live music, and so on. al l this pr' se111ed materiu l (Figur · 7.2). 
Where the capacity per presentation multiplied by the numb r oJ' presentation is 
greater than fifty lh · material is published. Where this number equals one, it is not 
published, and where it is between one and fifty, it is a difficult case. 

There are special difficulties in the case of live presented materials . For material 
to count as having an audience greater than lifty, it must be the same material. i 
performances, however, vu ry from one performance to the next, and so two perfor
mances to audi · nccs of twenty-live may not really be two performances of the same 
material. This problem ab UL repeated p rf rmances does not arise where the audi
ence per pe1formance is greater than lil't.y. J have stipulfltetl 1ha1 1'1 cases belwcen 
~ne and liJty will be put a.· ide here as dil'licult. What , 1h 11, about ihe case of repeated 
hve performances to an audience of one? The I rtincnt JU sLi n o Ibis anal ·i. is 
whether the performance is too tailored to the audience to count as the same material 
each time. The answer will often be difficult, though not always, and varies from 
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fiqure 7.Z. Presented Material 

Capacity: >50 2-50 =I 

Published difficu~~ 

Repetitions: >50 2-50 =l 
/ \ difficult Not Publi shed 

tailored / not tailored 
Not Published Published 

case to case. I wi II discuss this class of material in more detail in the context of spe
cific kinds of sexual material. If it is tailored to audiences of one, then it is not pub-

lished regardless of the number of performances. . 
In principle, tailoring can occur in performances to larger audiences, as when a 

lounge singer joins a table of patrons midsong. I will assume that such tailored 
episodes are outweighed by the fact of their presentation to a ~arge audience. It may 
as well be regarded as tailoring the performance to that particular audience rather 

than as tailoring to any individual. 
There are some cases of relatively narrow dissemination that should count as 

published if they are made available in a public forum . For ~xample, a person_ on a 
street corner inviting passersby to browse through his portfoho of photographs ts not 
expressing himself Jess publicly just because no one chooses to look. On _the other 
hand, the idea of a public forum cannot be entirely separated from th_e question o.f the 
size of the (at least potential) audience. A space (or channel, etc.) 1s presumptively 
public only if there is a reasonable expectation that material post~d th_ere woul? ~e 
available to some significant number of people. Thus, the man with his po_rtfoho 1s 
less likely to receive protection under a publication principle if he _sets up 111_ a dar~ 
alley late at night. Dissemination in a public forum can, then, substitute for d1ssem1-

nation to a large number of people. 33 

Sexual material that fails the publication criterion because it is too tailored to a 
single patron would become a publication if the same highly tailored performance 
were simply also presented to a wide audience. In effect, pros~itut_ion counts. as pub
lished expressive material if it is intentionally opened to public view. ~hen it _would 
be covered by the publication-based press clause, for example. Regulation of hve sex 
shows would raise serious questions of freedom of expression. The fact that the sex 
involved is illegal under prostitution laws simply shows that prostitution l~ws_ may 
be unconstitutionally overbroad in this way. On the other hand, the expressive m_ter
est might be legitimately limited in the case of public sex acts,34 but I won't consider 

the case for that view here. 

Is a Pen a Publication? 

ne advantaue r a publication c riterion is llrnl it gains coverage for art wi thout the 
ne.cd to urgu w th<tl an is alwnys !>peech. But thi s raise u chn llenge for Lhe publie<ll~On 
criterion: many idely diss minaled malerials, suc h as pens and ars, are not 01d i-
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narily regarded as published, and it would be a liability for the publication criterion 
if it had to count them as covered under the First Amendment press clause. But if 
they are not counted as published, how is it that art counts as published without re
vetting to the fiction that all art is speech? 

I take it for granted that nol only vcrh;1l material count. as speech wiU1in any 
adequate cunstrual of the speech cl ~wse. ln.slrum ntal music, vi sual arts, danc , pan
tomime, nnd so on, nre often covered and this is wide ly agr ed . lt is not so c lear, 
however, that all instances of material in these media count as speech even under this 
broad legal understanding of that term. It is far from clear, for example, that Abstract 
Expressionist painting in America (the "New York School": Kline, Motherwell, 
DeKooning, Stella, etc.) was sayin[? something. That is certainly possible, but not at 
all obvious, and possibly false. If we nevertheless assume that it has a claim to First 
Amendment protection, then on what grounds? To fit it under the speech clause, we 
must either expand the notion of free speech in an ad hoc way, or show that the mate
rial is speech in some real sense. Or, of course, we could let the protection be limited 
to muterial that coulcl be shown to b sp ech and let the chips fall where th •y may. 
On thi s view, our best understandin of much art may or may not qualify it for First 
Amendment protection. Are we really as unsure about whether such art should be 
protected us we arc about whe t11 r it must be understoou ftS saying someU1ing? 

The publicati n interpr'lati n of the press clause pro m is s an alternmive. Let us 
assume that much music, visual art, and so on, is not speech in any defensible sense. 
Thi s material is often obvi us ly published, and Lhis doesn t depend on a prior deter· 
111in ~1ti n that it real ly i ~ ·r ech. But here 's th problem: if a1t counts as publisheu 
whether or not ii c unLs as speech, why docsn ' t a mass-pr ducctl pen al. o count a · 
published? 

Is a pen a publication? This question is a challenge for the publication criterion. 
Pens and many other mass-produced objects are not ordinarily thought of as the kind 
of thing that admits of publication, but it is difli cull to say why not. The str::itegy of 
limiting publications to expressive, communicaLive , cognitive, or some other such 
kind of material fails at both ends: at one end, there may be no such characterization 
that would cover everything that it should, especially the diverse forms of art, while 
excluding what it seeks to (e.g., The Visit); at the other end, it is hard to find such a 
characterization that does not cover too much, including pens and other mass
produced and creatively designed objects. 

One approa ·h to this pr blem would be to take a page from the book of the op
ponent. Th · argument that pornography fails to have cognitive, or artistic, or emotive 
content ·imply fails , as I argu cl earlier. Spec ifi cally, there is no more rea. on to deny 
that sexual ·1rousal .is an emotion than there is to deny that grief is. Now that pornog
ntphy meets that criterion, perhaps tl1e crii rion can b u ed Lo exclude pens. 

The danger is that this strategy makes the publication criterion otiose. If some
thing has, for example, emotive content, shouldn't it be covered whether or not it is 
published? In reply, however, ifThe Video has the emotive content of sexual arousal, 
then so does The Visit. If we take for granted tlrat The Visit is not covered under the 
First Amendment, then not all material with emotive content is covered. 

Some such disjunctive criterion as "cognitive, emotive, or artistic" might serve 
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as a necessary and sufficient condition for a kind of material's counting as publish
able in principle. Let us use the term "expressive" to summariz.c them. Where many 
accounts go wrong, however, is in making expressiven ss a sufficient condition for 
coverage. Tho, , accounts cannot explain why The Visit is not c vered but The 
Video is; the publication criterion can. Granted, almost anything, esp cially if it is 
intentionally made public, could be placed in the broad category of "expression." In 
the case of pens, however, the expressive component is usually very small, whereas it 
is Lhe predominant churncLeristic of U1e prostitutes· perl' rman . Material whose ex
pre s ive compone nt is too small should not t e counted as publishable. That is, even 
wide and intentional dissemination of the material would not qualil'y as publicati n 

for the purposes of the press clause. 
It is an implicatio11 f my view that the category "expression" should not be used 

to identify the material covered under the speech clause. Speech is covered whether 
or not it is published. and if all expression is "speech," then the press clause would 
never protec1 nny material n lair ady prot cled by the sp ech Jause. (lt would s till , 
perhaps, protect the publication of such material. which is u. ually the i~sue anyway.) 
The mai,n reason nguinst count in• all xprcio;sion as spee h f r Pirst Amendment pur
poses is that The Visit is undeniably expression. Of course, its protection could be 
canceled by an bscenity doctrine, but that analysis would yield no more protection 
for The Video than for The Visit. The publication approach exploits a relevant differ
ence. Neither is speech, though both are expressive. Expression that is not speech is 
not covered under the speech clause, but is covered under the press clause if it is 
widely enough disseminated. Widely disseminated expressive material is publication 

whether or not it is speech and obtains protection on that basis. 
D nyi1 g bjecL such a. rcns membership in the cla 's o f publis1rnbJe maleriul 

w.hen the expressiv comp nenl is v ' J'Y small s till leaves open the possibility that 
such mat rial mighl be r gulated for re, ons th::tt ar impermissible on ~ irst 
Amendment grountl s. Suppose Lhe stale sough! lo lnui pens thut didn't I ave a suffi
ci ntly "American" look, th reby suppres ·ing pens pQpular with, say. rtain ethnic 

r i·acial groups . We don ' t need to say pens ure · v red by the First Amen<.lmenl in 
rder LO i;ay that the State may not regulate the di stribuli 11 of pen because or the 

state's d isapproval of th p ns expressive content. Pens an be regulat d much more 
free ly than pub I ishe I material, but not on the basis or some real or imagined message 

that the state wishes to suppress.35 
Material that is widely disseminated, then, does not count as published material 

unless it has a significant expressive component, whether cognitive, emotive, or 
artistic . This helps us to draw the lines where we (I?) would like them to be, but what 
justil"1ca1i n i. lh re l'or drnwing the line between express ive anti nonexpressivc, 
publicly disseminated materiu l'? The guiding idea is the effort to grant overage and 
s pr sumptive (but deh1sible) prote tion to a c lass f materials thut has (t sp cial 
like liho d f addre.-:si ng m 1llers o r public concern. Materhl thal hru little if any ex
pressive dimension can safely b placed Ulsh.le r lhat category. The concept r 
publication I propose then is expPSsi 11e 111ttf('riaf /{l(J/ is i11te11timwffy 111fJ/ic:ly dis 
se111 intlll!d. S uch material whether or not it ·ounts as speech. iualific. f r the same 
sort of protection as speech, but under the press clause of the First Amendment. 
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IMPLICATIONS FOR SEXUAL MATERIAL 

There is ~o difficulty ~istinguishing between Schauer's example of a no-contact visit 
to a prostitute and a video containing similar activities that is made and used for sim
ilar pur~ose.s. Th~ Visit is in the category of presented materials with an audience of 
one, which 1.~ unlikely .to be.re?eated in an untailored form. Therefore, it is not pub
lished ma~e11al. T.h~ Video 1s m the category of produced material and is probably 
pro~uced m an ed1t1on larger than fifty, or if not, is made available by loaning or pre
sent111.g to a t~tal n.um?er ~f people greater than fifty. Hence, the Video is published 
inatenal. The 1mphcat10n is that the Video is covered by the First Amendment and so 
may o~ly be reg~lated or banned for the usual reasons constitutionally permitted as 
bases for regulatt~n o~ sp~ech, su~h as s.ufficient showing of harm or categorization 
as obscene'.T~e p1ost1tute s one-time pnvate show gets no First Amendment protcc
~1.on unless 1t. ~mds some other way into that amendment's concerns, such as by qual-
1tymg as pohtt~al speech_or nonobscene art. Neither seems likely. 

No the.ory 1s well defende? by its ability clearly to dispose of one case. It is help
ful to cons1d~r a number of kmds of sexual material to test the implications of the 
ab~ve ~nalys1s. One n~t~tra~ area to ~onsider concerns telephone pornography, ads 
f?1 which are n~w ~am11Iar 111 magazmes, weekly newspapers, and late-night televi
sion. The pubhcat10n analysis implies that whether phone porn receives First 
~mendm~nt ~ov~rage depends on whether the caller hears a recorded message (pub
hsh.ed), 01 ~ l.1ve 111terlocutor (tailored; not published) . This may seem at first like an 
arbitrary. d1st111ct1on, but it is driven by the idea of publication. If that idea seems to 
cut too f111~ly here, consider that this implication closely parallels the distinction be
tween .the 111-person encounter with the prostitute and the video having similar con
tent, m~ns, and uses. In both cases, the publication criterion gives some measure of 
protec.t1.on to the .PL~blished form and (barring other unusual protected features , such 
as political or artistic content) allows the state to treat the unpublished form as a case 
~f sex for money. This an~lysis treats live phone pornography as more like prostitu
tion ~han s~eech, b~t caut10usly allows First Amendment coverage when it takes a 
pubhshed.torm, as 111 the case of a recorded message. 

. Co~s1.der th~ broad cate~ory of live sex shows. These range from nude dancing 
with art1st1c amb1t1ons to straightforward sexual activity made available for viewing 
and.even touching.36 The publication criterion boils the issue down to the size of th~ 
a~~hence. The fare in a common strip joint is clearly published material. The more 
d1tficul~ cases ~oncern live performances for an audience of one. If there is no pre
tense of repe~ting the show, then the material is clearly unpublished. Where there is 
some suggest.ion of a repeated show, there is good reason for a strong presumption 
that such perfor~ances are too tailored to the individual to count as successive per
formances of a s111gle show. However, to be consistent, if there is good reason to re
gard th~ performances as just as undifferentiated and untailored as they would be if 
the audience were more than fifty per performance, this analysis must count the 
s.h.ow as published. What is more likely is that.such private shows are unabashedly 
tailored, and so should not be regarded as published. . 

Where a putative show for an audience of one involves physical contact between 
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the audience member and the performer, the element of tailoring is too pronounced 
to allow that such an episode could be repeated with different single-member audi

ences in a way that should be counted as publication of a single show. . . 
The publication criterion is well suited, 1 believe, to answer a difficult legal 

question: what is the difference, for First Amendment purposes, bet~een a sex sho.w 
and prostitution? As we have seen, the presence or abs~nce of phys~cal contact. will 
not mark an appropriate line. The answer offered here 1s that sometimes there ts no 
difference, but sometimes there is the fact of the publication of the sex show. 

Publication grounds at least minimal First Amendment protection. 

Intentional Versus Unintentional Dissemination 

I will only briefly note the need to limit the coverage of the pre~s clause t? .only in
tentional as opposed to inadvertent dissemination of the matenal. The v1s1t to the 
prostitute does not gain First Amendment coverage by being inadve~tently broa?cast 
over public airwaves (suppose a security camera that caught the action was acc1de~
tally patched into a public frequency, etc.). It doesn't matter whether v:e sa~ tha~ 1t 
only counts as published if the dissemination is intentional .or that the rnt~ntt.onaht~ 
requirement is additional to the publication criterion. The aim of the publication cr.1-
terion is to mark off a range of material that might seek to address matters of pubhc 
concern, on the model of political deliberation. The constitution 's in~erest .in this 
broad category is not that it is widely available, but that someo~e has mt~~t1onal.ly 
made it so. Without that, there would be little reason to be especially sens1t1ve to Its 

possible bearing on public matters. 

On Private Material 

Consider a private letter, without political or artistic signific~nce'. On w~a.t basis can 
it claim First Amendment protection? The usual answer, I thrnk, 1s that 1t 1s ~ara~1~
matically a case of speech. This answer is awkward in several respects . First, 1~ 1t 
counts as speech under the First Amendment, then it is subject to the usual categones 
and exceptions. Speech is regulable if it is obscene, and the current standa~·d of ob
scenity contains nothing that would prev •nt its being applied to private erot1 ' letters. 
If the First Amendment is the whole b is of the pre tection o f private lett ers , then 
they are apparenlly regulable when obsccn . [f tlrnt is th Clll.-rent st'.1te. of t~1 e law 
about private lette r, th n my ;1cc unt is not much more repress ive ~ r 1t. unplical~ >ll 
that private letters with nc ~U'li . tic r political . ignilicanc receive n F11" t 
Amendme nt pr teclion. Tf th · Jaw prolel:Ls private lcners in some other way ~u ~h us 
a onslitutional ri ght t privm.:y. without use of the First Amendment, then 1h1s inde
pendent protection is in no way cancel d by the publication ·riterion proposed 

here.37 

I have said that an advantage of protecting publication as such is that art can re-
eive mu ·h prutccti n ven with ul having to pretend that it is !;peech. What '.1bout 

unpul fisfu:d arl? There ar two p ssibilities: either it w u ld be protected by pnvacy'. 
or pr tecting it would require re. rn'ling lo treati11g it as speech after ni l. 111 the lattei 
case, the publication criterion would have no special consequences for art. 
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Cy be rs ex 

Consider now several more difficult cases, in which new technology rai ses questions 
about the very idea of publication. First, consider the sort of noncommercial phone 
sex explored in the novel Vox.18 Two people have a sexual tryst over the phone with 
neither receiving payment from the other. I will call this phone sex to distinguish it 
from phone pornography, which is characterized by a caller's paying for the provi
sion of the live or recorded message. Phone sex is like privately made and kept 
videos or photographs, and ought to receive whatever protection it does in a similar 
way. 

The case of phone pornogrnphy supplies an interesting int. rmeuial case for the 
publication analysis. This account bases the dis tin ·ti on betwe n recorded and live 
messages Oil the tjlle. tion o J' whelh · f Lhe messag i ' lailore J L Lh1; inclividunl anu s 
not truly rublished. C n ·icier a messag' that is both recorded and tailored, n th 
mocll'!l f ph ne me ·sag s ·ommonly mp l.oy ·d in other conlcx t. . p< n ca lling a 
certain number, you hear the message. ' Press I for a wom<in . or 2 ~ r a mnn .' Afte r 
press ing on or th · othe r you hear, "Press I for he l ro exual , or 2 for h 111 sex ual." 
an I . o on. Or suppose that ul variou · stag s in the recorded rnti c m 'Ssage, the 
Ii , tener is asked Lo press a key Lo choo ·c va ri >us "plot twists." The point is that th 
message could be hi hly tai loretl to the individual. wiU1 the de oree of s pcc iJiciLy lim
ited on ly by th !\ tale f' computer l chn I gy. It will soon be possible to produc 
i.; mputer-generat cl ph ne pornogniphy th nt is nearly indis tingui. habl ru m a Ii e 
conversation ju l as ho me computer. rapidly approach the abili ty t >(apparently) 
converse natura lly with their owncrn. This i. an intrins ica lly lifficult case f'or the 
pub licati n analysi s since it blur · lhe line between a . ing le pres 11Led content and 
spontaneous live interacti on. 

Similar pr blem. are gen rated by more soph isticated sexual uses of c mput ' r 
technol gy, There ar • Hlready mpu ter gcunes that employ D-ROM 1c hnolog l<) 
creme a highly internc tive exp rience inc ludfrlg high-quali ty ph<>togn1phic. audi , 
<Incl video mate rial. As this genre improves , it will bec.:ome increasingly un li kely Lhal 
any Lwo users will pm" ue e aclly tile same ·rout .. through th inLeracliv pLion. , 
and tl1is might suggest to some that Lhe exp 1'ie11 • - is highly Lall red aml not pub
lished. On the other hand, if Lhe quest ion is n t wheth r a . i ngle run of the soft ware is 
published but wheth r the s fl war itself i!<i, Lb n d ubts are Likely to recede. , uch a 
program i l'l.'> clearly pub Ii hed as any board gmne. Certainly, we . hould ·ay the 
sam thing about prerec rded pb ne pornography, how ver "interadive" ii might b . 

here are m< r ex Li sp cul ations about . exua l uses f merging " virtua l reuli 
ly" lechnoJogy. onsider, for example a full body uit in which the sense of touch, 
·ight an I h a.ring arc completely · ntrolled by interactive ·omputer software. Here, 
perhaps, is th limiting ca. , the fina l le. l ~ r S hnu r s auempl to o similatc p rn g
rnphy to s xua l activily. Ir they can b · parated h re, they can be separateJ any
where. cmsider !irst a, genuin . exunl int ruction in which ne p rs n r quest. a 
certain exual fav r f another and the lallcr oblige , t'or _pay ment. ext c nsitler <>ne 
per n in the virtual rea li ty suit and another at Lh controls. The. uitetl u ·er verbally 
l"Cque ts certain kinds of sexual "coniacl nnd the person m the conu·ols c li ck. tbe 
mouse to oblige, producing a tactile, audio, and visual environment for the suited 
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user that approximates old-fashioned sexual interaction with a fantasy partner. This 
is highly tailored and not published (so long as the interaction is not open.ed to public 
view). Now remove the person at the controls and replace him or her with software 
that is exactly as obliging. Schauer bids us ask how this last scenario could enjoy any 
protection under freedom of expression that the first, nonvirt~al. inter~ction do~s not. 
The publication analysis asks whether the software progra1~ i~ intentional.ly d1~sem
inated widely or in a public forum and whether it has a suthc1ent expressive dunen
sion. If so, it is a publication and should be covered under a constitutional ~rotection. 
Since the protection for publication as such is principled and not designed just 
for this case and since this example is as difficult a version of Schauer's question as 
I can conceive, I believe the idea of freedom of publication provides an answer to 
Schauer's challenging suggestion that hard-core pornography is not even a free-

speech issue. . . . 
Notice that, in this case, the publication analysis cJrcumvents the mental/physi

cal dichotomy on which many have rested arguments similar to Schauer's. In the vir
tual-reality example, the physical response is no more menta~ly mediate.d than it is in 
real sexual contact, and so that dichotomy provides no basis for treating the cases 
differently under the law. The closest the publicatio~1 analysis comes to .that disti~c
tion is in applying only to material that is expressive. Probably the v11tual-rea~Ity 
program could be distinguished from a vibrator on those gro~nds, the former bemg 
publishable and the latter not, though I won't pursue the question further. 

CONCLUSION 

Let me summarize the publication interpretation of the press clause of the First 
Amendment as I have developed it. The publication interpretation of the press clause 
begins with a conception of expressive material that includes a ?roa~ 1.·ange of con
tents, including cognitive, emotive, and visceral. Among other thmgs It includes both 
The Visit and The Video with their predominantly sexual content. But, among other 
things, it excludes such things as mass-produced pens or car.s. The .secon.d compo
nent of the publication interpretation is a criterion of how widely dissemm~ted the 
material is. This criterion covers both produced material and presented matenal, and 
dissemination is allowed to take the form of editions, audiences, borrowers, down
loads, and other forms. Material counts as published if it is both sufficiently expres
sive and sufficiently (intentionally) disseminated. Published material should be (and 
might be) c vered by the press clause of the First Am ntlmenL and afforded the sam 
kind of prol c.; Lion and excq lions as material that is en cred only under the speuch 
clause. Thus, when it is published, pornography would be better protected th~n pros
Litulion unpublished because nol <liss minated) r mass-produced s ual .a1c.ls .(un
published I ecause not sufficien tly expressive). W hen it is n l pu~Jis~ed, as .1~1 private 

I ' llets r photographs, its cl gree or prolection from legal regu lation IS unu'ffecle I hy 
my analysis. 
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